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Common Carrier, Service, Resale And Shared Use Of 
Reconsideration, Petition For 

Petitions for reconsideration of Report and Order (60 FCC 2d 261) 
which requires unlimited resale and sharing of private line ser
vices and facilities, granted and modification adopted. Order will 
not apply to international services and facilities; requirement that 
carrier providing monopoly service may provide resale service 
only through a separate corporation also eliminated. 

F.C.C. 77-34 
BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 

In the Matter of 
REGULATORY POLICIES CONCERNING Docket No. 20097 

RESALE AND SHARED U S E OF COMMON RM-1997 
CARRIER SERVICES AND FACILITIES RM-2218 

MEMORANDUM OPINION AND ORDER 

(Adopted: January 5, 1977; Released: January 12, 1977) 

BY THE COMMISSION: COMMISSIONER LEE ABSENT; COMMISSIONERS 
HOOKS AND QUELLO CONCURRING IN THE RESULT. 

1. Before the Commission are Petitions for Reconsideration (and 
pleadings related thereto) * of our Report and Order in the captioned 
proceeding (FCC 76-641, released July 16,1976, 60 FCC 2d 261). In the 
Report and Order, as modified by further orders (FCC 76-746, 60 FCC 
2d 588; FCC 76-848, 61 FCC 2d 70; Mimeo No. 75462), we required 
that common carriers subject to our jurisdiction file revised tariffs no 
later than January 17, 1977, which eliminate restrictions on the unlim
ited resale and sharing of their interstate private line communications 
services and facilities. As detailed below, various parties urge that we 
clarify or reconsider aspects of the Report and Order and that upon 
reconsideration modifications be made. 

Procedural Considerations 
2. In the Notice of Inquiry and Proposed Rulemaking (the Notice) 

in this docket (47 FCC 2d 644), we stated our intention to conduct this 

1 Petitions for Reconsideration were filed by Western Union Telegraph Company (Western Union), 
United System Service, Inc. (United), GTE Service Corp. (GTE), Southern Pacific Communications 
Company (SPCC), Aeronautical Radio, Inc. and the Air Transport Association of America, (ARINC), 
International Business Machines Corp. (IBM), Computer and Business Equipment Manufacturers 
Association (CBEMA), Remote Processing Services Section of the Association of Data Processing 
Service Organization (RPSS), Western Union International, Inc. (WUI), TRT Telecommunications 
Corp. (TRT), United Press International, Inc. (UPI), Telenet Communications Corp. (Telenet), and 
American Telephone and Telegraph Co. (AT&T). RCA Globcom Systems, Inc. and Dow Jones & 
Company, Inc. filed petitions for clarification. RCA Alaska Communications, Inc., CBEMA, Securities 
Industry Automation Corporation (SIAC), MCI Telecommunications Corp. and Microwave Communi
cations, Inc. (MCI), and American Broadcasting Companies, Inc., CBS, Inc. and National Broadcasting 
Company, Inc. (the Network Parties) commented on various Petitions for Reconsideration. AT&T 
and RPSS filed replies to these comments. 
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proceeding by written presentations, with the parties afforded an op
portunity to file comments, reply comments and response comments. 
We set forth in the Notice grounds upon which such procedures were 
justified for resolution of the issues. We also considered the question 
of appropriate procedures at great length in Appendix D of the Report 
and Order. However, several parties argue in their Petitions for Re
consideration that our procedures herein fail to satisfy statutory re
quirements and judicial precedent, and that, at the minimum, the Com
mission must provide for oral, trial type hearings to resolve the issues 
under consideration. Our discussion in the Report and Order generally 
anticipated and answered the arguments made in support of these 
positions. Nevertheless, we will again look to applicable law, policy and 
precedent. 

3. This proceeding has been a rulemaking conducted pursuant to 
Section 4 of the Administrative Procedure Act (5 U.S.C. § 553).2 It is 
not adjudicatory, as that term is used in the A.P.A.3 Section 4 provides 
for "notice and comment" procedures as used herein, except that the 
formal hearing requirements of Sections 7 and 8 are applicable when 
rules "are required by statute to be made on the record after opportu
nity for an agency hearing . . ." The issue, then, is whether the lan
guage of Section 205(a)—"full opportunity for hearing"—is a statutory 
requirement which brings into play the procedures set forth in Sec
tions 7 and 8.4 After lengthy consideration of this matter in the Report 
and Order, we concluded that the language of Section 205(a) did not 
require a trial type hearing in all instances. We considered the legisla
tive history of Section 205(a) of the Communications Act and its prede
cessor provision in the Interstate Commerce Act (I.C.A.) and found 
that Congress did not have in mind that trial type hearings were 
required in all circumstances under Section 205(a). Moreover, we con
sidered the nature of this particular proceeding and determined that 
the Commission herein is not acting in a quasi-judicial capacity which 
might require trial type hearings. Even if we were found to be acting 
in a quasi-judicial capacity, we concluded that the parties had not been 
denied due process of law by our procedures. AT&T argues to the 
contrary, and maintains that a prescription of rates or practices pursu
ant to Section 205(a) may be accomplished only after trial type hear
ings. 

4. AT&T cites I.C.C. v. Louisville & Nashville RJi. Co., 227 U.S. 88 
(1913), as holding that Section 15(1) of the I.C.A. (the predecessor of 
Section 205(a) of the Communications Act) mandates trial type hear
ings. In the Report and Order, we discussed this case, which has been 
described as a "pre-Administrative Procedure Act case which is fully 
out of harmony with that statute." Phillips Petroleum Co. v. F.P.C., 

2 5 U.S.C. § 551(4) defines "rule" as: 
. . . the whole or a part of an agency statement of general or particular applicability and future 
effect designed to implement, interpret, or prescribe law or policy or describing the organization, 
procedure, or practice requirements of an agency and includes the approval or prescription for 
the future of rates, wages, corporate or financial structures or reorganizations thereof, prices, 
facilities, appliances, services or allowances therefor or of valuations, costs, or accounting, or 
practices bearing on any of the foregoing. 

3 The fact that no specific Commission Rules were ultimately adopted does not affect the classifi
cation as a rulemaking proceeding. 

* As we noted in Appendix D, however, even proceedings conducted under Sections 7 and 8 may 
not require trial type procedures in certain circumstances. 
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475 F.2d 842,849, n. 7 (10th Cir. 1972). We stated that in Louisville, the 
I.C.C. was acting in a quasi-judicial capacity and that the case spoke in 
constitutional terms, not in terms of aaministrative law generally. See 
United States v. Florida East Coast Ry Co., 410 U.S. 224 (1973). AT&T 
also cites National Ass'n of Motor Bus Owners v. FCC, 460 F.2d 561 
(2d Cir. 1972), in support of the view that Section 205(a) itself has been 
interpreted to require trial type hearings. Again, we discussed NA.M.-
B.O. in the Report and Order and concluded that the court's language 
was not controlling as to the type of hearing required herein. The court 
did not state that trial type hearings were required by the statute; it 
merely cited our language in Telpak, 31 FCC 2d 674 (1971), that pre
scription of unlimited Telpak sharing would have required a fuller 
evidentiary record. Whether the evidentiary record could be developed 
only by trial type hearings was not at issue.5 Finally, AT&T cites 
Independent Bankers Assn of Ga. v. Board of Governors, 516 F.2d 
1206 (D.C. Cir. 1975), as support for its position that trial type hearings 
are required when an administrative agency weighs the public benefits 
and detriments associated with a course of action. That case is readily 
distinguishable from the situation at hand. In Independent Bankers 
Ass'n, the Board of Governors approved a bank's application without 
trial type hearings, acting under a statutory provision which, prior to 
amendment, eoncededly required trial type hearings. The Board ar
gued that amendments to the statutory provision allowed it to act on 
individual applications by "notice and comment" procedures. The court, 
however, viewed the amendments as merely making it possible for the 
Board to make: 

. . . determinations of general applicability by regulation. In short, the statute now 
recognizes the time-honored distinction between rulemaking and adjudication. As a 
general matter, agencies employ rulemaking procedures to resolve broad policy 
questions affecting many parties and turning on issues of legislative fact.' Adjudi
catory hearing procedures are used in individual cases where the outcome is depen
dent on the resolution of particular 'adjudicative facts.' (Footnotes omitted) (516 
F2d at 1212) 

Thus, in that proceeding the Board was faced with judging the merits 
of a particular contested application—a function previously deemed by 
the applicable statute to require trial type hearings because it was 
"almost entirely adjudicative in character. (516 F.2d at 1217). In con
trast, the proceedings herein have been to determine general policy 
applicable to all carriers on a prospective basis—a function which is 
entirely consistent with rulemaking and "notice and comment" proce
dures. Therefore, the arguments of AT&T, which are generally sup
ported by certain other parties, are found to be without merit. 

6 While our language in Telpak did imply that we would have to conduct additional trial type 
hearings to prescribe unlimited Telpak sharing, that view was made in the context of a specific type 
of restriction in the tariff offering of a particular carrier, unlike our formulation here of general 
policy applicable to the industry. As the Court of Appeals recently commented in Bell Telephone Co. 
of Pa. v. FCC, 503 F.2d 1250 (3d Cir. 1974), cert, denied, 422 U.S. 1026 (1975): 

The Commission's former policy of evaluating inter-connection on a case-by-case basis was not 
predicated upon a belief that 1201(a) required such a policy. Rather, it was developed as a 
matter of procedural policy, reflecting the Commission's view of the most efficacious and just 
method of administering interconnection petitions. In the absence of a statutory mandate, we see 
no reason to bind the Commission to this procedural policy. As technology develops and the field 
of communications changes, procedural, as well as substantive, policy must be flexible. The mere 
fact that an agency has once regarded evidentiary hearings as appropriate does not bar it from 
adopting another policy when changing or new circumstances require a different approach. (503 
F.2d at 1264-5) 
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5. Having determined that this proceeding is governed by Section 4 
of the A.P.A., we dismiss the contention of GTE that those who desire 
a change in the carriers' tariffs have the burden of proof. The citation 
in its Petition at p. 7 is to Section 7 of the A.P.A., which, as we have 
stated, is not applicable to this proceeding. We maintain the position 
set forth in the Report and Order that it is incumbent upon the carri
ers to justify tariff provisions which grant service to certain sharing 
and resale entities while denying service to others similarly situated. If 
there are any criteria supporting the selection of the "single customer 
exceptions" and other restrictions discussed in the Report and Order, 
they have not been satisfactorily explained in the record. Instead, 
AT&T in its Comments described the entities presently allowed to 
share. It is not clear how it determined, for example, that the electric 
utilities, but not trucking companies, should be allowed to share pri
vate line services. We stress, however, that our prescription of unlim
ited resale and sharing of private line services and facilities as just and 
reasonable is not based solely upon the failure of the carriers to justify 
the restrictions which have discriminated unlawfully among customers. 
Rather, we have also looked to the evidence in the record herein to 
determine that unlimited resale and sharing would bring about the 
public benefits described at paragraphs 75-88 of the Report and Order, 
and that there will be no adverse impact resulting therefrom. We will 
consider these matters below. 

6. There are several further procedural matters which warrant com
ment. First, AT&T argues that the Report and Order is really a pre
scription of rates because the outcome of the decision will be a switch
ing of services by customers, citing AT&T v. FCC, 449 F.2d 439 (2d 
Cir. 1971). We disagree with this proposition that we must actually 
determine the specific rates that will flow as our policy decision herein 
is implemented. We discussed this matter in the Report and Order 
(para. 49) and stated that we did not envision a "large scale rate reduc
tion" as inherent in our decision. Moreover, in Docket No. 18128 we 
found unlawful AT&T's Telpak service, and required that it be elimi
nated, although AT&T may file a new bulk offering. FCC 76-886, 
released October 1,1976, para. 208. Thus, there is now no evidence that 
elimination of the restrictions on resale and sharing of Telpak will 
cause any substantial migration from other services into the bulk rate 
service. In any event, we disagree with the general proposition that 
prescription of communications policy must be accompanied by pre
scription of the exact rates just and reasonable thereunder. Such a 
requirement would constrain our ability to regulate except on a case-
by-case basis—a concept clearly out of harmony with effective admin
istrative action. In Specialized Common Carrier Inquiry, 29 FCC 2d 
870 (1971), affd sub nom., Washington Utilities and Transportation 
Comm. v. FCC, 513 F.2d 1142 (9th Cir. 1975), cert, denied, 423 U.S. 836 
(1975), we found as a policy decision that the public interest would be 
served by the open entry of specialized common carriers in the domes
tic private line market. We noted therein that the impact of the deci
sion might require AT&T to deaverage its private line rates. There 
was no implication that we were required to actually set the rates on 

62 F.C.C. 2d 



592 Federal Communications Commission Reports 

a deaveraged basis, however.6 The instant situation is similar to that 
proceeding. Every policy statement can be said to have an ultimate 
impact on rates to t>e cnarged thereunder. We conclude that neither 
the legislative intent nor the language of Section 205 requires that we 
set rates in this proceeding.7 

7. GTE, and to some extent, AT&T, argue that the reasonableness 
of tariff provisions prohibiting the resale of services and facilities is 
not a proper issue. GTE states that the order is unconstitutional to the 
extent that it requires carriers to serve "a new wholesale market 
which is not within the scope of their public undertaking." GTE Peti
tion at 3. This position is not supported by any precedent under the 
Communications Act and is totally at odds with our statutory mandate 
and judicial interpretation thereof. The obligations of carriers and our 
jurisdiction with respect to those obligations are well settled. See, e.g., 
Bell Telephone Co. of Pa. v. FCC, supra; 47 U.S.C. § 201(a). Also, we 
are not in the first instance requiring carriers to serve a "wholesale" 
market. As we pointed out repeatedly in the Report and Order, the 
evidence is that the carriers, primarily AT&T, have historically pro
vided "wholesale" services to other carriers for resale. With the cre
ation of exceptions allowing the Composite Data Service Vendors 
(CDSVs) to obtain service for resale, carriers did not have to own their 
transmission facilities. What we now do is to require that the provision 
of services and facilities for resale be extended to all carriers certified 
by this Commission to provide interstate private line service. In short, 
GTE's view of the obligations of a common carrier operating under the 
Communications Act is unduly narrow and is hereby rejected. 

8. Finally, AT&T states or implies in several parts of its Petition 
that trial type hearings would have established the soundness of its 

Eosition and the impropriety of that adopted by the Commission. We 
ave carefully considered the points which it raises in this regard, but 

we find that it has not been prejudiced by its inability to have the 
various positions herein tested by cross-examination. AT&T's most 
specific argument on this point deals with our rejection of its economic 
impact study. As we detail in para. 15, infra, our decision herein not to 
eliminate restrictions on WATS and our elimination of Telpak in 
Docket No. 18128 make those aspects of the study not relevant to the 
issues now before us. Even if we accepted the methodology after such 
a hearing, we have found that the impact shown therein is not so 
substantial that it warrants retention of the restrictions. Thus, we 
have no reasonable expectation that different procedures would have 
led us to a different result in these areas or to a different policy 
statement generally, nor do we find upon review of the record that any 
party is prejudiced by our decision not to hold further proceedings.8 

«AT&T's position is also contrary to the decision in Nader v. FCC, 520 F.2d 182 (D.C. Cir. 1975), 
where the court found that the Commission could—and did—prescribe a rate of return under Section 
205(a) without actually prescribing rates. 

7 GTE requests (Petition at 19) that we make clear that the Report and Order does not entitle 
resellers or sharers to rates different from those charged other customers. Whether different rates 
are proper is not at issue in this proceeding. 

8 Several parties protested the finality of the Report and Order, citing our statement in para. 40 
of the Notice that we would issue a First Report and Order in this proceeding. They read that as 
mandating further hearings on the issues herein. However, our statement was qualified by the 
requirement that such procedures must "appear necessary or appropriate." For the reasons set forth 
in the Report and Order and in this document, we believe that further proceedings as to the 
lawfulness of restrictions on domestic services and facilities would adduce no additional significant 
evidence. 
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9. In summary, we have again reviewed the procedures which led to 
our finding that restrictions on resale and sharing of interstate private 
line services and facilities are unjust, unreasonable and unlawful. Upon 
such review, we are convinced that the procedures herein are lawful 
and appropriate to the occasion. Neither the statutory language nor 
the legislative history of Section 205(a) requires trial type hearings in 
all proceedings. We are here dealing with the formulation of policy to 
be applied prospectively throughout an entire industry. Participating 
in this proceeding are numerous parties with diverse interests which 
nevertheless touch upon the basic question set forth in paragraph 1 of 
the Notice. As the Court of Appeals recently commented in Bell Tele
phone Co. of Pa., supra:9 

Non-evidentiary rulemaking permits broad participation in the decision-making pro
cess and enables an administrative agency to develop integrated plans in important 
policy areas. 

* * * 
When an administrative agency develops a general policy applicable on a prospec

tive basis, courts have found it unnecessary to require evidentiary hearings, [cita
tions omitted] This reluctance to prescribe evidentiary hearings on matters of gen
eral policy is grounded largely m practical considerations. Evidentiary hearings 
become 'totally unmanageable' when parties at tempt to cross-examine the large 
numbers of persons normally interested in the development of policy. (503 F.2d at 
1265, 1266) 

Issues Warranting Reconsideration 
10. We turn now to the specific areas as to which reconsideration is 

sought. First, we will briefly discuss two matters which we dealt with 
in the Report and Order, but which we now deem more appropriate for 
consideration elsewhere. WUI and TRT argue that the policy of unlim
ited resale and sharing of private line services and facilities should not 
be applicable to international services.10 They do not take a position as 
to the lawfulness of such restrictions on domestic private line services, 
but instead point to alleged differences between domestic and interna
tional services and special concerns peculiar to the latter. We will not 
discuss these contentions herein, as we have determined on reconsider
ation that our policy requiring unlimited resale and sharing of private 
line services and facilities should not at this time be applied to inter
national services. In view of this determination, we need not address 
herein WUI's contention that the Notice was inadequate to inform it 
that the lawfulness of its tariffs was at issue in this proceeding. We 
will institute a separate proceeding in which the lawfulness of tariff 
provisions which restrict sharing and resale of international services 
and facilities will be examined. We emphasize that our action herein is 
not a finding that existing restrictions on international services and 
facilities are just, reasonable or not unlawfully discriminatory. 

11. We stated in the Report and Order (para. 118): 
However, due to the significant potential which exists for the cross-subsidization of 
these competitive [resale] service offerings from the basic monopoly services . . . we 
believe that the principle of "maximum separation" enunciated in the Computer 

9 In that case, the court refused to read into Section 201 of the Act (which calls for an "opportunity 
for hearing") the requirement that all hearing thereunder be trial type. 

10 RCA Globcom, Inc. and International Telephone and Telegraph Co. made similar arguments in 
their Motions for Stay, but they have not filed Petitions for Reconsideration. Their Petitions for 
Review of the Report and Order are pending in the United States Court of Appeals for the Second 
Circuit (No. 76-4190; 76-4201). In acting on reconsideration herein, we have taken into account the 
arguments made by these carriers in support of their Motions for Stay. 
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Inquiry should apply here as well. Accordingly, underlying carriers which provide 
basic monopoly services as part of their normal business will be required to estab
lish separate, arms-length subsidiaries in order to engage in resale or related activi
ties, (footnote omitted) 

Western Union objects to this requirement and requests that it be 
deleted. It states that it apparently is the only earner to which the 
requirement will apply, that it leases from telephone companies a sub
stantial amount of facilities to provide private line services, that com
plete separation (no sharing of facilities) of its monopoly and resale 
services would be disastrous, and that even if sharing of facilities were 
allowed between the corporations, there would still be available the 
potential for cross-subsidization. However, its administrative costs 
would be increased. We believe on reconsideration that it is appropri
ate not to require establishment of separate corporations by a carrier 
providing both monopoly and resale private line services and facilities. 
We will carefully scrutinize any resale by a monopoly carrier and take 
appropriate action to assure that cross-subsidization does not exist.u 

Adequacy of the Record 
12. We have carefully considered the arguments presented in sup

port of a change in the Report and Order, and, except for the matters 
dealt with in the preceding two paragraphs, find them not to be con
vincing. One argument made throughout AT&T's petition, and also 
mentioned by GTE, is that there allegedly is no rational basis in the 
record which supports the policy enunciated in the Report and Order. 
We recognize that there must be adequate support in the record for 
our action, notwithstanding any question as to the lawfulness of the 
procedures used to develop the record. We believe that the record 
herein does contain ample support for our action, and that the path 
which led us to find unlawful the restrictions on resale and sharing of 
domestic private line services and facilities is clearly discernible. A 
brief review of the record is appropriate. 

13. One factor which led to institution of this proceeding was the 
existence of specific tariff provisions which allow certain intermedi
aries to obtain service on behalf of third parties, while other users are 
denied such service through an intermediary. In Issue 9 we called for 
justification of such provisions, which were created by the carriers and 
never approved by this Commission. These provisions are prima facie 
discriminatory in their different treatment of customers who are simi
larly situated, and we concluded that the provisions are unlawfully 
discriminatory under Section 202(a) of the Communications Act. This 
conclusion is supported by two factors. First, the carriers failed to 
provide any justification ™ for the selection of certain intermediaries 
entitled to service, and also failed to explain why an intermediary such 
as that proposed by The American Trucking Associations, Inc. (ATAI 
Comments at 2-6) should not receive service. However, our conclusion 
that sharing through intermediaries is just and reasonable is not based 
only on this failure of the carriers to justify their restrictions. We also 

11 By this action, we do not, of course, change in any way the requirements of Section 64.702 of the 
Rules requiring a separate corporation for a carrier's provision of data processing services. 

12 As noted above, AT&T's "justification" was really only a description of those now entitled to 
service. No criteria for approval of intermediaries in the future was given. Clearly, such case-by-case 
approval of sharing arrangements has limitations as it places procedural burdens on this Commis
sion's regulation of AT&Ts private line tariffs. 
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received extensive comments from sharing intermediaries already rec
ognized by the carriers. The sharing arrangements as described in the 
record in this proceeding are, in our view, convincing evidence that 
such communications operations serve an important public function 
and should be encouraged if we are to carry out our mandate under the 
Communications Act. See, e.g., ARINC Comments at 4-50; SIAC Com
ments at 3-35. The record fully supports our conclusion that unlimited 
sharing of communications services and facilities, both in joint use 
arrangements and through intermediaries, is just and reasonable. 

14. In the Notice, we also called for comments on the justification in 
carriers' tariffs which restrict or prohibit resale by a customer. The 
record again supports our conclusion that unlimited resale of private 
line services is just and reasonable; inherent in this conclusion is our 
finding that entities reselling such services or facilities are common 
carriers and must be regulated under Title II of the Communications 
Act. As we noted in the Report and Order, AT&T already makes 
available its "facilities" for resale by "Other Common Carriers" as it 
defines that term in its Tariff FCC No. 266, Section 2.6. However, we 
noted that another reason leading to this inquiry was the emergence of 
the "value added carriers" which own no communications facilities but 
which are certificated to provide a communications service. While 
these carriers are apparently not entitled to AT&T "facilities" because 
they are not OCCs, they are entitled to resell WATS. Three carriers of 
this nature, Telenet, Graphnet and PCI, filed comments and we have 
heretofore described the services which they provide or plan to pro
vide. See note 14 of the Report and Order; Graphnet comments at 1-2. 
The operation of resale carriers, which have received certification by 
this Commission and have established their technical and financial 
qualifications, is convincing evidence that the resale of communications 
services and facilities has provided significant communications bene
fits. These carriers have been able to provide their unique services 
without the expense associated with construction of facilities. In the 
Report and Order, we foresaw the certification of carriers which may 
not "augment" the services or facilities which they receive; we re
ferred to them as resale brokers. See Report and Order, para. 19. 
While the services which they provide may not appear to "add value" 
to that which they receive, and while they may provide nothing which 
the underlying carriers do not already provide, we believe that there is 
record support for authorizing their operation. We concluded in the 
Report and Order (paragraph 85) that "brokerage" leads to efficient 
use of private line services and facilities, and thus decreases the need 
for investment in facilities which may be underutilized. See OTP Reply 
Comments at 27-8.13 Also, as OTP noted (OTP Reply Comments at 
21-24), the introduction of brokers can aid in insuring that the tariffs 

13 AT&T "suggests" (Petition at 4) that OTP's filing should have no status in this proceeding 
because it was submitted after the filing date for comments. However, we have treated OTP's 
submission as timely filed "Reply Comments." The filing of reply comments was not limited to 
parties which filed comments, so long as such reply comments were properly served on all parties. 
AT&T and others thus had an opportunity in their response comments to challenge OTP's position, 
and many parties, including AT&T, did comment critically on OTP's filing. Thus, it is incorrect for 
AT&T to allege (Petition at 4) that ". . . no opportunity was furnished for the refutation of OTP's 
spurious and unsupported contentions." 
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of the carriers from whom they obtain services or facilities are inter
nally consistent. We have repeatedly stated that the primary justifica
tion for a tariff rate must be the cost of providing the service; broker
age is a tool which will assist in the effectuation of this policy. If the 
tariff offerings are truly cost related, there will be little if any eco
nomic incentive for such brokerage. Parties to this proceeding, such as 
Western Union, have objected to tariffs and policies which encourage 
non-cost related bulk rates. In summary, we conclude that the record 
supports the view that the public interest is served by certification of 
carriers which operate between the carrier owning the transmission 
facilities and the ultimate customer, even if the "middleman" is purely 
a "broker." 

15. In the Notice, we recognized that the record in this proceeding 
should include evidence of the impact on the carriers and on the public 
of removal of the restrictions on resale and sharing. AT&T submitted 
a study, which we discussed at length at paragraphs 56-62 of the 
Report and Order, and states (AT&T Petition at 26) that no party 
herein has submitted economic data or analysis which supports our 
findings or refutes its analysis of the economic impact of unlimited 
resale and sharing. We have viewed this matter again and conclude 
that unlimited resale and sharing of private line service would not 
have an adverse economic impact on the carriers or the public. We first 
note, as we pointed out in paragraph 65 of the Report and Order, that 
the amount of non-Telpak private line revenues which would be af
fected by our policy is relatively small. Moreover, we found that the 
study contained certain methodological deficiencies which tended to 
overstate the expected revenue loss to AT&T from unlimited resale 
and sharing. Thirdly, we have not required the removal of the restric
tions on resale and sharing of WATS, and thus any revenue loss based 
upon a movement into a resold or shared WATS will not materialize. 
This point is important, as a premise of AT&T's study was the assump
tion that a change in the restrictions on WATS would lead to a de
crease in MTS revenues, shifting costs from interstate operations to 
intrastate (See AT&T Comments at 31). Finally, we point out that 
AT&T alleged a revenue shift of $24 million from MTS-WATS to 
Telpak. As noted above, in Docket No. 18128 we found Telpak to be 
unlawful and have required that AT&T withdraw the present offering. 
In the Report and Order, we stated at note 66 that because we did not 
have before us a true "bulk rate" available only to large users who 
otherwise would shift to private microwave, we need not decide 
whether restrictions on resale and sharing thereof would be just and 
reasonable. It is sufficient to say now that our findings in Docket No. 
18128 as to Telpak cast doubt upon even the shift from other services 
to a bulk rate offering. Moreover, it can be concluded from our decision 
in Docket No. 18128 that the new rate schedules will make the rela
tionship of MTS-WATS rates to private line rates relatively more 
favorable than that which existed at the time of AT&T's study. Thus, 
even if we accept AT&T's methodology, the study, considered in light 
of our recent rulings as to WATS and Telpak, fails to show that our 
action will have significant economic impact on AT&T or on intrastate 
revenue requirements. With respect to this latter point, we note that 
we have recently instituted a proceeding to consider necessary 
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changes in separations procedures resulting from our requirement that 
customers be allowed to connect their own terminal equipment to the 
telephone system. See Impact of Customer Provision of Terminal 
Equipment on Jurisdictional Separations, Docket No. 20981 (FCC 
76-1008, released Nov. 8, 1976). If experience proves that there is any 
sizeable shift of revenue requirements to intrastate as a result of our 
action herein, the place to resolve that is in a similar proceeding. One 
final point as to AT&T is pertinent here. We believe that the record 
herein and the operations of the resale carriers now certificated by the 
Commission lead to the logical conclusion that a wider availability of 
communications offerings by carriers not owning facilities will stimu
late the market demand for the facilities and services of AT&T and the 
other carriers owning facilities. AT&T did not attempt to study what 
demand would be created as new carriers provide service using its 
facilities; indeed, given the rapidly changing nature of the industry, 
measurement of such stimulation by the carriers or the Commission 
may not be possible. In any event, the record establishes that the 
demand for new services exists and is now being partially exploited by 
the "resale carriers." Our action here opens the market to other carri
ers who wish to subscribe to AT&T and other carriers' facilities and 
services to offer the public what they perceive to be a desired service. 

16. For the foregoing reasons, we believe that there is record sup
port for the conclusion that unlimited resale and sharing would not 
adversely affect the carriers owning facilities or produce a shift of 
revenue requirements to intrastate operations of any substantial de
gree. We also believe that there will be no substantial economic impact 
on the specialized common carriers operating in competition with 
AT&T for private line services, although we do recognize the possibil
ity of a shift of customers from SCCs to resellers of AT&T's services 
and facilities. The record data showing such a shift was premised upon 
the movement of customers from an SCC private line offering into a 
resold or shared Telpak. (See AT&T study at 11; Datran Comments at 
32.) We pointed out in the Report and Order (note 64) that the special
ized carriers would be able to mitigate the effect of such shifts by 
themselves subscribing to Telpak for resale to their customers. Our 
recent finding that Telpak has not been justified by competitive neces
sity and must be eliminated makes even more questionable the amount 
of adverse economic impact on the specialized carriers as a result of 
our action herein. In its Petition, SPCC argues that ". . . the Commis
sion's established policy of full and fair competition requires that Tel
pak rates not be made the basis of an entire new type of competition 
unless and until these Telpak rates have been determined to be law
ful." (SPCC Petition at 4.) We are unwilling to delay implementation of 
our policy until the lawfulness of a revised bulk rate tariff, filed in 
response to our decision in Docket No. 18128, is established.14 The 
effective date of tariffs filed as a result of our decision herein will 
preclude any significant resale or sharing of Telpak as it now exists. 
See paragraph 28, infra. 

17. To summarize, we believe that the record fully supports our 
position that unlimited resale and sharing of domestic private line 

"Western Union and MCI, which also argued against non-cost justified bulk tariff rates, did not 
on reconsideration request delay in resale and sharing of Telpak. 
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services and facilities are just and reasonable; that the "single cus
tomer" provisions are unlawfully discriminatory;ls and that the provi
sion of service by an intermediary between the carrier owning the 
facilities and the customer will bring about important public benefits 
(described at paragraphs 75-88 of the Report and Order) while not 
causing adverse economic impact on the carriers or the public. 

Other Aspects of the Report and Order 
18. Many parties have raised specific objections to portions of the 

Report and Order, which, in their judgments, must be clarified or 
modified upon reconsideration. We now turn -o those arguments. 
AT&T states that in the Report and Order, we have ignoredthe sig
nificance of the difference between the terms "service and "facility," 
and that such blurring of the distinction raises "serious questions" 
about its ability to implement tariffs filed in response to the settle
ment agreement in Docket No. 20099. See AT&T, 52 FCC 2d 727 
(1975). AT&T states that under the agreement, the Bell System pro
vides facilities to other carriers which in turn provide service to their 
customers. It questions whether it is required to continue the separate 
offering of facilities, and whether resellers and sharers are entitled to 
facilities as well as services. We commented in the Report and Order 
(paragraph 30) that our action in this proceeding was not expected to 
abrogate the settlement agreement in Docket No. 20099. We adhere to 
that position and point out that we expect the engineering and operat
ing agreements in Docket No. 20099 to be effectuated under our policy 
herein. The definitions of "service" and "facility" may not be as distinct 
as AT&T purports to make them, and the degree of significance in the 
use of those terms for regulatory purposes is unclear. We neet not 
comment in detail on that point, however. AT&T has not been required 
herein to change its obligations to its customers, except for removal of 
the restrictions on resale and sharing. We do not hold that sharers or 
non-OCC carriers are entitled to communications under the "facilities 
tariff as it now exists. If such entity shows a need to obtain "facili
ties" we will consider the reasonableness of the tariff restrictions at 
that time. What we have done is to require that when a common 
carrier makes an offering to a customer (whether another common 
carrier or not) which allows that customer to communicate, the carrier 
may not restrict the customer's ability to resell or share what it has 
received.16 Whether, under our policy and present AT&T practices, a 
separate "facilities tariff" is now required is beyond the scope of this 
inquiry. 

19. One subject which has apparently caused confusion and misun
derstanding is our discussion of the "maximum separation" rule, Sec
tion 64.702 of the Commission's Rules. In the Report and Order, we 
stated at paragraph 118: 

15 ARINC states that we should not have found the "single customer" provisions to be unlawfully 
discriminatory, and that, in any event, the issue was moot. We believe it not to be moot and again 
affirm our analysis, set forth in Appendix E, which led us to conclude that the provisions are 
unlawfully discriminatory. The point which we find to be moot is whether federal statutes support 
preferential treatment of the federal and state governmental agencies. 

16 It is not unreasonable, however, for a carrier to provide that its offerings are available for resale 
only if the reseller has been certified as a common carrier by this Commission. 
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Although we do not herein adopt any changes in Section 64.702 of the Rules, we 
believe that a resale carrier providing the services which we reasonably anticipate 
(see paragraphs 75-88, supra) may not be able to do so consistent with the require
ment of separate corporations. We note in this regard that the purpose of the rule 
is to insure that no cross subsidization exists between a carrier's monopoly services 
and its data processing services. Because we anticipate that resale services will be 
provided by entities which do not provide monopoly services, it appears that the 
public interest would be served by a waiver of Section 64.702 for such entities upon 
their request, on a case by case basis. Thus, we will consider requests for waiver of 
the rule in light of the considerations set forth in this Report and Order. 

This statement, and our references to the nature of the industry which 
may result from our action in this proceeding (Report and Order, para. 
84) have led to two related reconsideration requests. Several parties 
(CBEMA, RPSS and Telenet, e.g.) state that we have, in effect, waived 
the provisions of Section 64.702 for an entire class of carriers and that 
such action is not proper in this proceeding, if at all. Also, CBEMA and 
IBM express their concern that we have herein extended our jurisdic
tion to data processing and other operations which use private line 
communications, because such concerns "resell" the communications 
which they obtain. Neither fear is justified by our action. With respect 
to Section 64.702, we point out that we have specifically stated that we 
are not changing that rule herein, and that requests for waiver would 
be considered on a case by case basis. We did not intend to imply that 
the rule would automatically be waived upon request of a resale car
rier, although we recognize that our statement in the above quotation 
("the public interest would be served by a waiver") gives rise to such 
an interpretation. We will clarify that quotation by changing "would be 
served" to "might be served." If a request for waiver is made, we will 
consider it as we would otherwise, although consideration of the policy 
set forth in the Report and Order will necessarily be a factor in our 
decision. Moreover, we are not extending our jurisdiction herein over 
any activity other than the communications and hybrid communica
tions enunciated in the Computer Inquiry17 and Section 64.702 of our 
Rules. CBEMA quotes from our discussion of our jurisdiction over 
resellers and states (Petition at 12): 

. . . the Commission could be read to conclude that all "resellers" of any product or 
service that includes use of communications in the provision of their product are 
common carriers . . . 

In so articulating its test for communications common carriage, the Commission 
has stated one crucial element but failed to relate it specifically to the general resale 
market discussed at other points. That is, to be a communications common carrier, 
an entity must be holding out to the public a communications service, the means of 
transmitting messages from one point to another, in fulfillment of a communica
tions purpose, rather than any other purpose such as data processing, [footnote 
omitted; emphasis in original] 

Our language in the jurisdiction section as to resellers must be read in 
light of our definition of that term. In paragraph 17 of the Report and 
Order, we defined resale as "an activity wherem one entity subscribes 
to the communications services and facilities of another entity and 
then reoffers communications services and facilities to the public (with 
or without "adding value") for profit. Inclusion of the phrase "commu
nications services and facilities after "reoffers" was done deliberately 

"28 FCC 2d 267 (1971), affd in part and revs'd in part sub nom. GTE Service Corp. v. FCC, 474 
F.2d 724 (2d Cir. 1973). 
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to emphasize that the "resale" with which we are concerned is only 
that of "communications."18 Thus, if what is ultimately offered to the 
public is data processing or anything other than "communications," this 
proceeding is not applicable to such activity. The question as to what 
is "data processing"' or "communications" is at issue in docket No. 
20828. This proceeding is not concerned with the definitions of those 
terms, and we assume herein that our jurisdiction attaches only to the 
activities which are found to be "communications." 

20. Telenet raises the question whether the tariff restrictions on 
resale and sharing of a reseller's services are permissible under our 
policy. It points to language in paragraph 27 of the Report and Order 
which discusses in general the tariff restrictions of underlying carriers 
(i.e., those which own transmission facilities). That language, however, 
is simply an introduction to a discussion of AT&T's tariffs; in our 
conclusions throughout the Report and Order we have repeatedly re
ferred to the unlawfulness of tariff restrictions for all private line 
services and facilities. "Resale carriers," whether they be brokers or 
"value added" carriers such as Telenet, are equally subject to the re
quirements of Title II of the Communications Act. We have concluded 
that such restrictions are unlawful under Sections 201(b) and 202(a), 
and this finding applies whether or not the carrier owns its transmis
sion facilities. Resellers have a duty to serve just as do the carriers 
owning their facilities and that duty cannot be avoided by the creation 
of restrictions on the customer's ability to resell or share its services. 

21. A number of parties have commented on our decision not to 
exercise common carrier regulation over sharing arrangements, or at 
least not to adopt specific regulations as to what sharing arrangements 
are allowable on an unregulated basis. To briefly summarize, in the 
Report and Order we defined sharing as a non-profit arrangement 
where several users collectively use, and allocate among themselves 
the cost of, communications services or facilities. We pointed out that 
sharing may be accomplished through a non-profit intermediary,19 by a 
simple sharing of line charges, or through an arrangement where one 
entity takes the lead role (perhaps, but not necessarily, as an interme
diary) and allocates to the users a portion of all the costs of the sharing 
arrangement. We found that it was inconsistent with the concept of 
non-profit sharing for one participant in the sharing arrangement to 
allocate to the others a fee for management of the network, unless that 
participant is a non-profit corporation. (By participant, we refer to 
either a user or an intermediary.) We turn now to specific objections to 
our position on sharing. First, it has been argued that "profit" is not a 
proper criterion for determination whether an activity is sharing or 
common carriage resale subject to Title II jurisdiction. See, e.g., United 
Petition at 2. In the Report and Order, we stated (para. 120) that our 

18When we use "communications" herein, we also include those activities which currently are 
considered to be "hybrid communications" in Section 64.702. 

19 Although we did not define "intermediary" in the Report and Order, it was and is used to denote 
the entity directly responsible to the carrier for payment of the entire tariff charge associated with 
the service or facility. Generally, but not always, the intermediary will also be a user. We doubt that 
there will be many instances of bona fide sharing in which an intermediary (other than a non-profit 
corporation whose members are also the users) assumes responsibility to pay the carrier the entire 
tariff charge when it has no need itself for the communications service or facility. 
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jurisdictional position is not based solely upon profit.20 We recognize 
that a basic jurisdictional criterion is whether there is an indiscrimi
nate offering to the public, as that concept has been developed by the 
courts. See Nat. Ass'n. of Reg. Util. Commr's v. FCC, 525 F.2d 630 
(D.C. Cir. 1976). The record herein establishes that sharing arrange
ments have the potential of large scale operations, both in geographical 
area and number of sharing participants. We do not otherwise place 
restrictions on the operation of sharing arrangements, but we feel that 
to allow the profit motive to be included in the operation would encour
age, if not ensure, that sharing arrangements might offer indiscrimi
nately their communications to the public. As we noted in para. 125 of 
the Report and Order, the sharing which we envision without regula
tion is that of users joining together in long term arrangements, each 
seeking to reduce communications costs which would otherwise be in
curred. We disagree with the view that the activities of sharers and 
resellers are the same, absent profit (United Petition at 3), and our 
decision herein is thus consistent with that set forth in Land Mobile 
Radio Services, 46 FCC 2d 752 (1974), affirmed sub nom., N.A.R.U.C., 
supra. 

22. Telenet advocates the position that the abuses of unregulated 
sharing are made possible if anyone connected with the sharing ar
rangement operates as a profit making entity. It specifically finds 
inappropriate our decision which allows a for-profit network manager 
to provide its services to the sharing arrangement, so long as no shar
ing participant receives a payment connected therewith. We believe, 
however, that it would unduly restrict the creation of sharing arrange
ments to adopt Telenet's position. Moreover, it is questionable whether 
the mere provision of advice and management, especially by an entity 
with no obligation to the carrier, is sufficient to confer Commission 
regulation over the sharing arrangement. Telenet states that it is sim
plistic to assume that operation as a non-profit sharing entity pre
cludes the realization of "profit in the economic sense." As noted 
above, the Commission has heretofore used that standard as a criterion 
upon which we can find that common carrier regulation is not appro
priate. Extension of that concept to the policy set forth herein appears 
to be appropriate. 

23. A matter related to the "profit" issue is whether the manage
ment fee may be charged to a sharing arrangement by a network 
manager related to one of the sharing participants. Thus, Telenet ar
gues (Petition at 18) that it could avoid common carrier status by 
obtaining communications lines in its name for use by others, and 
transfer to an affiliated corporation the network management (upon 
which a profit would be realized). We have held that a for-profit shar
ing participant may not charge a fee for network management, and 
this must be read as prohibiting such a charge by an entity affiliated 
with a sharing participant. Our policy may not be circumvented by the 
use of a separate but related corporation. 

24. UPI states that the prohibition against charging a management 
fee is unfair to it. It points out that Associated Press, as a non-profit 

20 We have heretofore used profit as a criterion upon which our jurisdiction is determined. See 
Industrial Radiolocation Service, 5 FCC 2d 197 (1966); SIAC Response and cases cited therein. 
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entity, may charge its members a management fee while UPI, which is 
a corporation organized for profit, may not. UPI believes that both 
should be able to charge a management fee and that it makes no 
practical sense to differentiate between them. We believe it best to 
prohibit the charge of a management fee by the for-profit intermedi
ary, however, ana state again that it is inconsistent with the concept of 
sharing as set forth in the Report and Order for one participant to 
charge the others for "managing" the network. We do not view the 
distinction between non-profit and for-profit corporation as "legalistic" 
or "simplistic," as does UPI. Rather, we see this as a definite standard 
which will minimize the opportunity for abuse of non-regulated shar
ing. In our view, this standard is preferable to the imposition of de
tailed Commission regulations, or the exercise of our judgment in each 
case with no guidelines at all. The record establishes the need for 
sharing arrangements which use an intermediary. The creation of non
profit entities to act as intermediaries will serve a valuable public 
function while minimizing the abuses which have heretofore been 
made possible. When the intermediary is a non-profit corporation, we 
will not interfere with the manner in which it manages its network. If 
UPPs subscribers find that it is not feasible to obtain network man
agement from an outside entity, they may form their own non-profit 
corporation for the sharing arrangement. 

25. AT&T, supported by the Network parties, states that the Com
mission should make clear that Series 7000 service should not be al
lowed for non-video use if it is resold or shared. AT&T states that the 
record is not complete as to the consequences of such non-video use, 
and that there are unique considerations, including the alleged "limited 
availability" of Series 7000 channels, which mandate that non-video 
usage not be allowed, at least without further proceedings. We are not 
willing to make such a requirement herein, although we are willing to 
consider the propriety of such a restriction if it appears from experi
ence that sharing and resale of Series 7000 for non-video purposes is 
becoming extensive and is causing adverse effects as alleged. If there 
are special considerations which warrant different treatment of Series 
7000, AT&T did not clearly state them in its Comments even though 
we requested such data in the Notice. 

26. AT&T also states that the unintended result of this proceeding, 
without clarification, may be the creation of public message services 
similar to MTS and WATS. We noted in paragraph 64: 

Unlimited resale and sharing of a private line service does not, of course, encom
pass the conversion of that private fine into MTS or the equivalent thereof. Thus, 
any resale or sharing of FX service must maintain the basic private line character 
of that service. 

AT&T points out that our definition of private line after that quotation 
is less comprehensive than that we recently set forth in the Execunet 
decision. See MCI Telecommunications Corp., 60 FCC 2d 25 (1976), 
petition for review pending sub nam. MCI Telecommunications Corp. 
v. FCC, No. 75-1635 (D.C. Cir.). The difference in terminology was 
unintended. The question of what is private line service was not at 
issue herein. Where analog voice communication services are con
cerned, as was the case in Execunet, the distinctions between private 
line services and MTS or WATS which were cited in Execunet and 
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related decisions clearly govern.21 Thus, with regard to AT&T's con
tention that the Report and Order provides the opportunity for cre
ation of networks similar to MTS and WATS, we reaffirm our position 
that such arrangements will not be allowed. 

Conclusions 
27. For the reasons set forth above, we will not alter the policy 

which we prescribed in the Report and Order, except that we will not 
at this time apply that policy to international services. Also, a monop
oly carrier providing a resale communications service need not do so 
through a separate corporation. We have found that there are impor
tant public benefits to oe derived from elimination of the restrictions 
on resale and sharing of private line services and facilities, as set forth 
in paragraphs 75-88 of the Report and Order. Thus, we conclude that 
public interest is served by our adoption of a policy requiring unlimited 
resale and sharing of private line services and facilities, and the regu
lation of resellers (but not sharers) under Title II of the Act. 

28. There are several procedural considerations to be dealt with. By 
Motion to the Chief, Common Carrier Bureau, dated September 27, 
1976, MCI requested additional time within which to file its response 
to the Petitions for Reconsideration. Although AT&T opposed the re
quest as untimely filed, we will accept MCI's pleading. It appears that 
good reasons existed which made impossible the filing of its pleading 
on the date specified. Also, AT&T requests in its Petition that the 
Commission convene a meeting of interested parties to discuss and 
clarify the Report and Order. We do not see that this is required, and 
therefore deny the request. American Trucking Associations, Inc. filed 
a Motion to Strike the Reply of AT&T to its Opposition to Motion for 
Stay. This motion was filed the day before we acted on the Motions for 
Stay and did not come to our attention in time for our decision then. 
ATAI properly cites Section 1.45(d) of the Rules which states that a 
reply to an Opposition to Motion for Stay is not allowed. AT&T's reply 
will not be a part of the record herein. Finally, we recognize that 
additional time may be required for carriers to file revised tariffs 
consistent with the Report and Order and our decision herein. We 
therefore require that revised tariffs be filed not later than March 18, 
1977. Such tariffs are to be effective 90 days from that filing date. 

29. Accordingly, IT IS ORDERED, That the Petitions for Reconsid
eration of our Report and Order in this proceeding ARE GRANTED 
to the extent discussed in paragraphs 10 and 11, supra, and ARE 
DENIED in all other respects. 

FEDERAL COMMUNICATIONS COMMISSION, 

VINCENT J. MULLINS, Secretary. 
21 Telenet states that the Report and Order can be read to require resale and sharing of "private 

line offerings as distinguished from switched services." (Telenet Petition at 5, emphasis in original.) 
This is not our intent, and Telenet's reference to language in paragraph 55 is only to the use of 
"switched" as a characteristic of MTS and WATS. We have not defined private line services herein 
as only non-switched services, as Telenet implies, nor did we do so in Execunet. 
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